
Before The 
State O f Wisconsin 

DIVISION OF HEARINGS AND APPEALS 

Investigation on the Motion of the Department of 
Natural Resources to Remove or Reconfigure the 
Five Piers Now Placed on the Bed of Jordan Lake, 
Town of Jackson, Adams County, Wisconsm by 
RJD Equity LLC 

Case No. 3-WC-98-41 1 ICW 

Application of RJD Equity LLC, c/o David Raht. 
as Owner or as Agent for Owner Jordan Lakeside 
Condommiums, for a Permit to Construct a Pier on 
the Bed of Jordan Lake, Town of Jackson, Adams 
County, Wisconsin 

Case No 3-NC-95-2067 

FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDER AND PERlMlT 

In October 1995, the Department of Natural Resources (Department) received an 
application from RJD Equity LLC for a permit to construct a pier on the bed of Jordan Lake for 
use by’unit owners of Clearwater Estates Condomuuum. On May 15, 1996, Department staff 
advised RJD Equity LLC that it could place a “T‘‘-shaped pier 150.foot long by six feet wide at 
the proposed site unttl the application was resolved After mvestigation, the Department 
recommended that the application for a permit to construct the proposed pier be demed 

RJD Equity LLC is also developmg another condommmm project, Jordan Lakeside 
Condominiums Owners of these units have placed various structures for berthing watercraft on 
the bed of Jordan Lake m front of then umts. Department staff alleges that the mamtenance of 
these structures by a smgle ripartan exceeds the reasonable use to which a riparian owner 1s 
entitled. Department staff alleges that maintenance of these structures on the bed of Jordan Lake 
beyond a reasonable date for removal after the decision m thts matter is issued will be 
detrimental to the rights and interest of the public m Jordan Lake, will violate sec. 30 12 and 
30 13, Stats., and ~111 constitute a public nuisance pursuant to sec. 30.294, Stats. The 
Department also seeks an order requmng the removal of the “T”-shaped pier that RJD Equity 
LLC has been allowed to place pending a decision on its application for a pier permit. 

On August 3, 1998, the files were forwarded to the Division of Hearmgs and Appeals for 
hearmg. Pursuant to due notice, a combmed hearing on the application for a permit and the 
enforcement action was conducted on June 30 and July I, 1999, m Wtsconsm Dells, Wtsconsm 
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Mark J Kaiser, Admmtstrattve Law Judge, prestdmg The parttes filed briefs after the hearing, 
the last brief was recetved on September 9, 1999 

In accordance with sets 227.47 and 227.53(l)(c), Stats., the patttes to thus proceedmg are 
cemfied as follows: 

RJD Equtty and Jordan Lakeside Condomnnum Assoctatron, co-appltcantr, by 

Attorney Rhea A. Myers 
25 West Matn Street 
Madison, WI 53705 

Wtsconsin Department of Natural Resources, by 

Attorney Edwma Kavanaugh 
P. 0. Box 792 1 
Madtson, WI 53707-792 I 

FINDINGS OF FACT 

Prior to the hearmg the parttes tiled the followmg sttpulatron of facts: 

1. Exhibit 9 lists the owners of Clearwater Estates Condommtum Assocratron 

3 -. Exhibit 8 Its& the owners of Jordan Lakesrde Condominmm Assocrauon 

4. Clearwater Estates Condommtum Declaratton of Interest states the following wrth 
regard to transfer of dock Interest 

“7 The DEVELOPER, subject to the option of the DEVELOPER stated tn 
Paragraph 8 below, will make avatlable to grantees of the easement above 
descrtbed dockmg privileges at the DEVELOPER’S dock on the shore of Jordan 
Lake. The DEVELOPER may charge a reasonable rental fee for such docking 
privilege, and the owner(s) of each Unit shall be entttled to docking space for one 
(1) boat, together wtth dtrect access from satd dock to the access-way descrtbed tn 
Paragraph 6 above 

“8. At the option of the DEVELOPER, Instead of uttltzmg the DEVELOPER’S 
dock, the DEVELOPER, or its heirs or assigns, may grant the Commumty 
Assoctation the right to construct and matntain a dock on Jordan Lake at a 
location convenient to the access descrrbed In Paragraph 6 above, for the 
exclusive use of the Unit Owners and then invitees. In the event such optton is 
exerctsed, the sole responstbtlity for constructtng or maintatnmg such a dock will 
be that of the Associatton, provtded always, however, that direct access from snrd 
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dock to the easement route described m Paragraph 6 ~111 be provided to the Unit 
Owners and their mvttees.” 

5. Jordan Lakeside Condomnnum Declaration of Interest states the followmg wtth 
regard to transfer of dock interest: 

“J Piers: The piers servicmg the Individual Umts of Phase 1 and future phases 
are Ltmited Common Element and shall be the obhgatton of the respective Unit 
Owner associated which such Limited Common Element to maintain and repatr as 
set forth in paragraph 5.05(C) 

If a pier ts constructed by Declarant from a point at the end of Common Area B 
and mto the lake m accordance wtth state law, satd pter (“Pter No. I”), shall be 
mamtamed and repaired by the Associatton through assessments levied herein and 
with slip fees charged to the Clearwater Estates Condomnnum users 

Piers No I, tf constructed by Declarant, may first be utilized by Clearwater 
Estates Condommmm owners but if any slips remam unrented, Unit Owners 
purchasmg Umts m the JORDAN LAKESIDE CONDOMINIUM may rent pter 
space at the same shp fee rental Pter No 1 (If constructed) and Common Areas 
Al B and the portion of C that is necessary to get from Common Area A to B is 
subJect to an easement granted to the Clearwater Estates Condomuuum set forth 
m that certam Declaratton of Condominium Ownership and of Easements, 
Restrictions and Covenants for Clearwater Estates Condominium recorded m 
Volume 278, Pages 90 and 91, m the Adams County Recorder’s office allowmg 
dockmg and pier privtleges for one (I) boat for each owner in Clearwater Estates 
Condomunum on the Property, which right is SubJect to the laws of the State of 
Wtsconsm. The easement provides for a 2 car width easement from County G to 
the Lake and Declarant reserves the right to modify the Common Areas shown on 
the attached Exhtbn A, provided the requistte 2 car wtdth access lane is provtdrd 
somewhere on the Property to the C&water Estates Condomuuum owners.” 

6. The Clearwater Estates Condomunum Assoctatton has granted authortty to 
bmd the Assoctatton to decisions of its Board of Dtrectors and the Clearwater Board of 
Dtrectors has authorized partictpation m the above-captioned action 

7. The Jordan Lakeside Condommmm Associatton has granted authority to 
bmd the Assoctation to the actions of its Board of Directors and the Jordan Lakeside 
Board of Directors has authorized participation m the above-captioned actton 

8. The Clearwater Estates Condommmms and Jordan Lakestde 
Condominiums have agreed to apply jomtly for the Instant dock permit whtch wdl apply 
to 475 feet of frontage owned by Jordan Lakeside Condomunums 
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9 WIS. Stat Sec. 703.27 requtres that condommmm ownershtp be treated as 
any other form of ownershtp by the DNR in the permtt process 

10. The pier currently m place ts no larger, and probably smaller, than has 
been placed m thts locatron smce at least 1957. 

11. By reason of the age of the existmg dock, the age of the Clearwater 
Condommium owners and the custom of use of the dock datmg back to at least 1960, 
demal of contmued dock access to Clearwater Estates Condominium owners may make 
access to the Lake more dtfticult or inconvenient for many owners. 

12. The pter’s structure as proposed will not mcrease water pollutton in Jordan 
Lake The dock as proposed ~111 not cause environmental pollutton as defined in set 
299.01(a), Stats. 

13 Neither Clearwater Estates Condominium Assoctatton nor Jordan 
Lakestde Condomuuum Assoctatton have changed the number, stze or configuratton of 
the large dock m any stgmftcant manner smce the dock was reduced to 150 feet m 1996 
pursuant to sttpulatton wuh the DNR. 

Based on the evtdence presented at the hearing, the following addtttonal facts are 
found: 

14. RJD Equtty LLC IS the developer of Jordan Lakestde Condomrmum. 
Etther RJD Equtty LLC or Jordan Lakestde Condominium Assoctatton or both jointly 
currently own and control 475 feet of frontage on the west side of Jordan Lake Jordan 
Lake 1s located m Adams County. 

15. Jordan Lake IS a ktdney-shaped lake approxtmately 213 acres m stze The 
property developed by RJD Equtty LLC was prevrously owned by Edmund Tangney 
Mr Tangney purchased the property and a busmess, the Clearwater Resort, m 1955. He 
operated the resort unttl 1984. Mr. Tangney maintained a pter of varying lengths and 
contigurattons during the ttme period he owned the property and operated the resort. 
Although the srze and contiguratton varted, the pter was apparently always at least 200 
feet long with shps for up to seventy boats. The pter was used by both guests staying at 
the resort and the general public 

16. Mr. Tangney also developed a 65.unit mobtle home park on the west stde 
of County Trunk Hrghway “G.” In 1979, the mobile home park was converted into a 
condommmm known as Clearwater Estates Condommmm. The condominium was 
developed by Clear-water Enterprises, Inc Mr. Tangney was the prestdent of Clearwater 
Enterprises, Inc Mr. Tangney continued to mamtain the large pter on the bed of Jordan 
Lake and many of the umt owners of Clearwater Estates Condomimum rented shps on 
the pter. (Although apparently at thus tune persons other than untt owners of Clearwatet 
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Estates Condomimum rented shps on thts pier, for purposes of thus dectston the pter wtll 
be referred to as the Clearwater Estates Condomnnum pier.) 

17. In 1995, the Clearwater Estates Condomunum pier was approxtmately 200 
feet long and SIX feet wade. The bars of the “F” were each approximately 100 feet long 
and six feet wade The pier had slips for 52 boats. On September 4, 1995, a boat pullmg 
a water skier crashed into the Clearwater Estates Condommium pier at approxrmately 
3: 10 a.m. The Bank of W rsconsin Dells, the owner of the property at that time, was 
issued a citatton for allowing a structure to be placed extendmg beyond 200 feet from the 
shore without hghts m  vtolatton of sec. 30 61(6)(a), Stats ’ After the September 4, 1995 
accident the Department of Natural Resources (Department) became aware of the 
Clearwater Estates Condominium pter and by letter dated September 29, 1995 advised 
the Bank of W tsconsin Dells that a permtt was required for the pter. 

18. On October 16 1995, 8 I acres of M r. Tangney’s property was purchased 
by RJD Equtty LLC. The property purchase by RJD Eqmty LLC mcludes 475 feet of 
frontage on Jordan Lake. A  portron thts property has been developed as Jordan Lakestde 
Condommmm. Jordan Lakestde Condominium consists of ten umts, five facmg the lake 
and five behmd the lakefront units. The unit owners of Clearwater Estates Condomnnum 
Assoctatton were granted an easement across a 75.foot wide stretch of rrpartan property 
for access to Jordan Lake and the Clearwater Estates Condommlum prer 

19 Smce 1995, RJD Equny LLC and Jordan Lakeside Condomnnum 
Associatton constructed and mamtained four piers m  front of the respecttve butldmgs that 
comprise Jordan Lakeside Condomrnmm and the Clearwater Estates Condomunum pter 
at the easement lot. Accordmg to condommmm documents, each member of Clearwater 
Estates Condommmm Assoctation was entitled to rent one shp on Clearwater Estates 
Condommmm pter (see paragraph 4, supm). 

20 By applicatton dated October 26, 1995, RJD Eqmty LLC applied for a 
permn for Clearwater Estates Condommium pter The apphcatron ortgmally proposed a 
pter 200 feet long by four feet wade that would moor up to 35 boats. RJD Equity LLC 
later revised thus proposal and reconfigured the proposed pter to a srze 150 feet long by 
four feet wade wtth two extenstons 57 feet long by four feet wade formmg an “F’-shaped 
prer. As a compromise, the Department agreed to allow RJD Equity LLC to place a “T”- 
shaped pter with 28 boat slips pendmg a hearing on the appltcatton. RJD Equtty LLC ts 
now seekmg a permit for a pier of the same srze and contiguratton as the one the 
Department agreed to allow pendmg a hearmg on the permit apphcatton The length of 
the proposed pier is 150 feet and the length of the bar of the “T” 1s between seventy and 
85 feet. 
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21. The proposed proJect sate IS located in the Town of Jackson, Adams 
County, m the NW t/4 of the NW % of Section 34, Township 15 North, Range 7 East 
Jordan Lake 1s navigable m fact at the proposed proJect sate The lure of navtgatton at the 
proposed project sate is approximately fifty feet from shore. The Department and RJD 
Equity LLC (the apphcant) have complied with all procedural requirements of set 30 02, 
Stats. 

22 In 1998, the Department commenced an enforcement action seeking 
removal of the pter placed pending the hearing on the permit apphcatton. The 
enforcement actton was subsequently amended to also mclude the four individual peers 
placed in front of the Jordan Lakestde Condomiruum umts The Department IS not 
seekmg removal of these peers but argues that the slips on these peers should be taken mto 
constderatton m determmmg the reasonable use of the rtpartan frontage owned by RJD 
Equity LLC and/or Jordan Lakestde Condomunum Assoctatton. The Department alleges 
that If the entire 475 feet of frontage IS owned by one rtpartan the small piers placed m 
front of the Jordan Lakestde Condommium umts must also be constdered m determmmg 
the reasonable use at thts sate. 

23 The extstmg “T”-shaped pter consmutes a material obstructton to 
navtgatton because tt extends substanttally further into the lake beyond the line of 
navtgatton than any other pter m thts area Although the fact that there ts no record of 
any boating acctdents involving the existing pter indicates that boaters are aware of the 
extstence of thus pier, ns length forces boaters further from the shore causmg greater 
congestton m thts part of Jordan Lake. 

Stmilarly, the extstmg pter IS detrtmental to the pubhc Interest in Jordan Lake 
because it constttutes an unreasonable mtruston mto a pubhc waterway for a prtvate 
purpose and depraves the pubhc of the use of lake area where the pter extsts and forces 
some mctdents of navtgatton, such as water skung, further out mto the lake and reduces 
the avatlable space for these acttvtttes. 

24. A “T”-shaped pier that extends no further than 55 feet beyond the ordmary 
htgh water mark of Jordan Lake, IS no wader than SIX feet, wtth addttional components 
parallel to the shorelme (finger piers) that are no longer than 65 feet and with a maximum 
number of slips of sixteen could be placed at the proposed sate. A pter of this size and 
configuration would not constttute a material obstructton to navigatton or be detrimental 
to the pubhc Interest in Jordan Lake if it complies wtth the condtttons set forth m the 
followmg permtt The basis for thts findmg is set forth in the “Discussion” sectton 
below. 

25. The pier described m the paragraph above would exceed the Department’s 
reasonable use guidelines. However, it is found to be permittable prrmardy based on the 
histortcal usage at thts site. The evtdence m the record indtcates that no other 
comparably sized peers have been placed on the bed of Jordan Lake m the past No other 
apphcants for pter permits on Jordan Lake would have a simtlar pier history to support an 
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apphcatton for a pter substanttally exceedmg the Department’s reasonable use gutdelmes 
Therefore, there IS no reason to expect any other peers of comparable stze to be permitted 
on the bed of Jordan Lake. Accordmgly, the cumulattve Impact of the proposed pter 
along with the impacts resultmg from the potential placement of other piers of 
comparable size is not a concern in this case 

26. Clearwater Estates Condominium Associatron IS not a riparian and has no 
right to place a pter on the bed of Jordan Lake. Neither RJD Equtty not Jordan Lakestde 
Condominmm Association can be issued a pernut to place a pter for the benefit of the 
unit owners of Clearwater Estates Condomuuum Assoctatton. The basis of thts finding 
wdl be explanted m  the “Dtscussion” section below. However, a permit ~111 be issued to 
the Clearwater Estates Condominium Assoctation on the assumption that the Clearwater 
Estates Condominium Assocratton will acqutre an ownershtp interest m  ripartan property 

21. The four small prers placed m  front of the Jordan Lakeside Condomunum 
unns do not extend beyond the lme of navtgatron and do not requtre permns unless 
owned by a single rtparran along wtth the Cleat-water Estates Condommium pter 

28. The permttted structure will not reduce the effecttve flood flow capactty of 
Jordan Lake upon compltance wtth the condmons in the permn. 

29. The permttted structure wtll not adversely affect water qualtty nor wdl 
they mcrease water pollutton in Jordan Lake The stmcture wrll not cause envuonmental 
pollutton as defined m  set 299.01(4), Stats, tf the structure is built and mamtained m  
accordance with thts permrt. 

30 Clearwater Estates Condomnnum Assoctatton 1s financtally capable of 
constructmg, mamtamm~, momtoring or removmg the pter tf tt should be found m  the 
publtc Interest to do so 

31. The Department of Natural Resources has comphed wtth the procedural 
requirements of set 1 11, Stats , and Ch NR 150, W IS Adm Code, regardmg 
assessment of envnonmental Impact. 

DISCUSSION 

A threshold issue that must be resolved IS whether a pier may be placed on the bed of 
Jordan Lake for the use of the unit owners of the Clearwater Estates Condomimum Assoctation. 
The ownershtp of the rtpartan property at this site is not clear It ts owned by RJD Equity LLC, 
Jordan Lakeside Condommium Assoctatton, or both. However, tt is clear that Clearwater Estates 
Condominium Association is not a riparian, but only has an easement across a 75 foot wade 
rtparian strip which gives us umt owners access to Jordan Lake.’ 
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RJD Eqtuty LLC and Jordan Lakeside Condominium Assoclatlon are co-apphcants for a 
permit to place a pier for the benefit of the umt owners of Clearwater Estates Condommium 
Assoctatton. Set 30 12(2), Stats., provides, in part, that “The department, upon apphcatton and 
after proceeding m  accordance with s. 30 02 (3) and (4), may grant to any riparian owner a 
permit to build or maintam for the o~ner’s use a structure otherwise prohIbIted under 
[xc 30.12(l), Stats.] _” (emphasis added). Pursuant to set 30 12, Stats., a permit can only be 
Issued for a pier which ts placed for the benefit of the rlparlan owner. Nor can a pier permit be 
issued to Clearwater Estates Condommmm Association for the proposed pier based upon its 
easement. Piers can only be placed by nonripanans only pursuant to sec. 30.13 1, Stats. The 
easement given to the unit owners of Clearwater Estates Condommum Association does not 
appear to satisfy the requrements of sec. 30.13 I (I), Stats.; however, even if It did, sec. 30 13 1, 
Stats , only allows nonrlpartans to place piers that do not require a permit It 1s undisputed that 
the proposed pier requires a permit 

Although under the present ownership of the rlparlan frontage, a perrmt for a pxr for use 
by the umt owners of Clearwater Estates Condommlum Assoclatton cannot be Issued. the partIes 
have spent considerable time and resources negotiating and llttgatmg the Issue of the size of the 
pier which should be pentted. Gtven the ttme and resources spent, tt would be unfu to not 
address the balancing of the pubhc interest in Jordan Lake with the desxe for access to the lake 
by the umt owners of Clearwater Estates Condomimum and dctermme a reasonable size for a 
pier which could be placed for use by the unit owners of Clearwater Estates Condommlum 
Assoclatlon However, a condition of the permit must be that the Clearwater Estates 
Condommum Assoclatlon acqure an ownershlp interest m  rlparian property on Jordan Lake 
prior to the construction of the permitted pier. 

Presumably, the simplest method of satlsfymg this condltlon would be to transfer 
ownershlp of the 75 foot wide easement lot to the Clearwater Estates Condommlum Assoclatlon 
and the following analysis ~111 be based on that assumption However, even If the Clearwater 
Estates Condommum Association acquires an ownershlp Interest m  the entire 475 feet of 
frontage at this site, the analysis might change shghtly, but the result would be slmdar. The 
number of slips that could be placed on 475 feet of frontage, accordmg the Department’s 
reasonable use gudelines 1s eleven slips. The umt owners of Jordan Lakeside Condommium 
Associatton have placed four peers with seven boat shps on the bed of Jordan Lake leavmg four 
shps available for the umt owners of Clearwater Estates Condomimum 3 Pursuant to the 
Department’s reasonable use guidelines, the Clearwater Estates Condominium Association could 
place a pier with three sbps wlthout a permit on the 75 foot wide access lot. 

’ The unnt owners oflordan Lakeside Condommum Associxlon have also place sevcr~l personal wntcr craft boat 
hoists on the bed ofJordan Lake m front of then U”I,S Personal wn,er craft boa lho~sts are counted ns bo.u slqs for 
purposes of the Deparrment‘s rcasonablc use gwdclmcs Howcvcr, the npphcx~~s hnvc qrccd to rcmo~c lhc 
pcrson,?l wn,crcr:~ft boat hoists volun~nr,ly and they will not bc considered I” th,c tlcc,s~on 
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The applicants are seekmg a permtt for a ‘Y-shaped pier extendmg 150 feet m to the lake 
wtth the bar of the “T” approxnnately seventy to 85 feet long.4 As stated above, pursuant to the 
Department’s reasonable use guidelines, reasonable use of 75 feet of frontage would only allow 
the placement of a pier wrth three boatshps. The Department concedes that based upon the 
htstorical use of thts area, a pter larger than what would be allowed under the reasonable use 
guidelines should be permttted However, the Department dtd not make a recommendation as to 
the stze of pter that tts staff belteves would be reasonable other than that the number of shps 
permnted should be closer to eleven than the 35 sought by the apphcants (mcludmg the slips on 
the piers placed by unit owners of Jordan Lakeside Condomimums). 

The Department primarily rehes on Its reasonable use gutdelines and argues that the 
proposed pter would constttute an excesstve m truston m to pubhc waters for a prtvate purpose. 
The Department also alleges that the proposed pter would negattvely impact on the natural scemc 
beauty of the area; however, the Department dtd not attempt to descrtbe any natural scemc 
beauty whtch extsts at thts sate The Department’s wttnesses also described Jordan Lake as a 
htgh quality fishery, however, most of the senstttve spawnmg and nursery habttat appears to be 
at the east end of the lake, the shorelme along whrch IS wetlands and undeveloped The 
Department dtd not present any specrfic evtdence showmg that the proposed pter would 
negattvely impact any wtldhfe or fish habttat. Scott Ironstdes, A  Department fishertes btologtst. 
testtfied that the near shore area of Jordan Lake is a narrow band that IS all valuable, but that 
there IS not anythmg especially umque about the site of the proposed pter. 

Prers of vartous configumttons have been placed at the proposed sate annually for over 
forty years. If any sensttrve habttat extsted at thus sue, tt probably has long smce been 
compromised The apphcant’s expert wttness testtfied regardmg the exrstence of a bass 
spawnmg bed located northeast of the site of the existmg pier Apparently thts spawnmg habttat 
has not been damaged by the current pier. The apphcant’s expert also testified that because peers 
have been placed at thts sate for a long time the fish have become accustomed to their presence 
Removal of the extstmg pter would have a greater negattve impact on the fish habttat m  thts area 
than mamtammg the pter. 

Although it is reasonable to argue that the placement of a pter at the proposed site will 
not damage habttat since apparently no identtfiable damage has occurred in the past forty years, 
it does not logically follow that the removal of the prer wrll more negattvely impact the area 
The testimony at the hearing was that the configuratton of the pier has changed repeatedly over 
the years and netther the past piers nor the proposed pter are permanent peers Accordingly, there 
have been at minimum seasonal changes to the habttat m  this area related to the removal of the 
pter each fall and replacement of the pier the following sprmg. The fish have either adapted to 
these seasonal changes or at least not been negatively Impacted by them Thts evidence supports 
the conclusion that a pier may be placed at this sue wtthout negattvely tmpactmg the fish habttat 
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m  thts area, however, it does not follow that not placmg a pter at all at thts sate wdl negatively 
impact the habitat 

W itnesses for the apphcants also testified that the past and extstmg pter protect the near 
shore area at thts site by forcmg boating activtty further from the shore. Although thts is 
undoubtedly true, tt IS not appropriate to use the placement of peers as a form of shoreline and 
habttat protection. The main value of this testimony ts to further demonstrate the dtfficult 
balancmg which the Department is requtred to perform. The Department IS charged both wrth 
preserving the envtronment of the lake and maxtmizmg recreattonal use of the lake. The fact 
that neighbormg rtparrans support the placement of the proposed pier because it forces other 
boaters to stay further away from then shorelme mdrcates that thus prer does constitute an 
excessive m truston m to the pubhc waterway for a private purpose. The length of the exrstmg 
pier ts excesstve and cannot be permitted. 

One of the Department wttnesses testrfied that a pter extending 75 feet m to the water 
would be the maxtmum length that would be reasonable Although thts length would still extend 
past the line of navrgatton, based upon the hrstortcal use m  the area, it 1s a reasonable 
compromise for the length of the prer The testtmony at the hearmg was that nearly all umt 
owners of Clearwater Estates Condommmm Assoctatton own pontoon boats Pontoon boats 
typtcally are 20 feet m  length. When 20-foot long pontoon boats are moored to a pter extendmg 
55 feet m to the water, the combmed length of the pier and moored boats wrll be 75 feet, 
Accordmgly, the length of the prer permrtted wtll be 55 feet. 

The apphcants propose a “T”-shaped ptcr The record does not mdrcate the length of the 
bar of the exrstmg “T.” However, smce we are dealmg wtth etther a 75.foot wade easement or a 
75.foot wade access strrp, the maxtmum reasonable length of the bar of the T 1s 65 feet. This 
would allow the unit owners of Clearwater Estates Condomnnum Assoctation to moor addrttonal 
boats along the base of the T wtthout unduly m terfermg wtth the riparran zones of neighbormg 

.rrpartans. The umt owners of Clearwater Estates Condommlum Associatton wrll be allowed to 
place addrtronal finger piers along the base of the prer as long as the pter ts not wider than 65 feet 
at any part and the total number of shps does not exceed srxteen. 

Permitting sixteen boat shps on 75 feet of frontage far exceeds the Department’s 
reasonable use guidelines; however, historrcal usage must also be constdered In 1995, when thus 
pter first came to the attention of the Department, it had shps for 52 boats. The near shore area at 
thts sate also recetved intense usage during the ttme perrod M r. Tangney operated the Clearwater 
Resort. Although the near shore area of lakes m  general is tmportant habitat for fish and 
wtldhfe, the Department drd not present evtdence of any specific values which would be 
negatively Impacted by the construction and maintenance of the proposed pter Any damage that 
might have occurred as a result of placmg a large pier at this sue certainly would have already 
occurred over the last forty years. The testimony at the hearmg was that the area remains one of 
the best fishing areas on the lake and a bass spawning nest remains near the pter. 

The prrmary consrderatton with respect to the proposed pter is the drstance that tt extends 
m to the lake and the amount of area that it makes unavarlable for use by the publrc. The intent of 
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restrtcting the length of the pier to 55 feet is to reduce the amount of m truston m to the pubhc 
waterway. The stxteen boat shps allowed on this pter IS the maxtmum number of pontoon boats 
that concetvably can fit unto a pter of thts Icngth. It is acknowledged the moormg of sixteen 
pontoon boats at this pter will essenttally consume the enttre rtpartan zone associated with 75 
feet of shoreline, however, based on the historical use of this area tt is reasonable. It is also 
acknowledged that eleven unit owners of the Clearwater Estates Condommmm who had shps m  
1999 will not be able to rent shps on the permitted pter m  the future; however, a pier of the stze 
permitted IS the largest which can be justtfied at this site for pnvate use The longer piers that 
were placed m  the past provided a pubhc benefit that the proposed pter will not. It wtll be 
necessary for the permittee to develop a method to allocate the available slips among the unit 
owners of Clearwater Estates Condommmm in an equitable manner.’ 

The findmg that a pter wnh up to sixteen shps ~111 not be mJurious to pubhc rrghts m  
Jordan Lake is based m  part upon historical usage at thts sue and also on the testtmony that 
virtually all unit owners of the Clearwater Estates Condomimum Associatton own pontoon boats 
which have less of a negative Impact on the lake than other motor boats. However, It IS 
concetvable as the tastes and/or the demographtcs of the membership of Clearwater Estates 
Condominium Association changes over ttme, these pontoon boats may be replaced by higher 
powered motor boats It must be kept in mmd that the pernnt can be rescinded or amended if It 
IS determmed that the permitted pier has become detrtmental to the public interest in Jordan 
Lake 

The Department has requested that any permtt mclude the four mdtvtdual piers placed by 
umt owners of Jordan Lakeside Condomunum Associatton. Thts wtll not be done for two 
reasons. The first reason is that almost no evtdence regardmg those four piers was placed m  the 
record It 1s dtfficult to make any meanmgful f indmgs regardmg these piers based on the 
evrdence m  the record The second reason IS that, as dtscussed above, a conditron of the permu 
IS that Clearwater Estates Condomuuum Assoctation acquue an ownershtp Interest m  rtparian 
property and that the permit be Issued to the Clearwater Estates Condommium Association It 1s 
assumed for purposes of this dectston that this will be accomphshed by transferrms ownership of 
the 75foot easement lot to the Clearwater Estates Condommmm Assoctation. If so, separate 
permtts would need to be issued for the Clearwater Estates Condominium pter and the four 
smaller peers. If the four small peers are owned by a dtfferent rtparian and are considered 
separately from the Clearwater Estates Condommmm pier, they do not appear to require a 
permit. Additionally, although the four smaller piers are part of the Department’s enforcement 
action, no apphcation for a permtt has been filed wtth respect to these peers and the pubhc nottce 
of the hearing did not indicate that a permit for these piers would be an issue at the hearmg 
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CONCLUSIONS OF LAW 

1. RJD Equity LLC is a riparian owner wtthm the meanmg of set 30 12, Stats 

2. The extstmg Cleat-water Estates Condommmm pier described m  the Fmdmgs of 
Fact constitutes a structure wtthm the meaning of sec. 30.12, Stats. 

3. Pursuant to sec. 30 12, Stats., and sec. NR 326.05, W IS. Adm. Code, a permit ts 
required for the extstmg Clearwater Estates Condominium pter The prer was constructed and 
maintained without a permit. Accordmgly, the construction and maintenance of this pter 
constitutes a violatton of sets 30.12 and 30.15(l)(d), Stats 

4 The existmg Clearwater Estates Condomunum pter constttutes an tmpaument to 
navigation and is “detrimental to the pubhc Interest m  navigable waters” wtthm the meaning of 
set 30 12(2), Stats., because it constttutes an excesstve m truston m to a pubhc waterway for a 
prtvate purpose Accordmgly, a permit can not be issued for the extstmg pier. 

5 The constructton and maintenance of the existmg Clearwater Estates 
Condomnnum pier m  vtolation of sets 30 12 and 30 15, Stats, constitutes a public nuisance 
pursuant to sec. 30.294, Stats. This vtolation is abated if RJD Equtty LLC removes the extstmg 
pier wtthm the ttme limit set m  the followmg order and the Clearwater Estates Condommmm 
Assoctatton places a pier m  accordance with the condtttons of the followmg permtt. 

6. Pursuant to sets 30 03(4)(a) and 227.43(l)(b), Stats., the Dtvtston of Hearmgs 
and Appeals has the authority to issue the followmg order 

7. The proposed pier IS Intended for the benefit of nonrtpartans (the umt owners of 
Clearwater Estates Condomuuum Association) and cannot be placed pursuant to etther sec. 30.12 
or 30 131, Stats, unless and until the Clearwater Estates Condomunum Associatton acqutres an 
ownershtp interest m  rtpartan property on Jordan Lake. 

s The pter authorized in the followmg permtt does not constitute an impairment to 
navtgatton and is not “detrimental to the pubhc interest m  navigable waters” wtthm the meanmg 
of set 30.12(2), Stats, tf maintamed m  accordance wtth the conditions of the permit. 

9. The Dtviston of Hearings and Appeals has authority under sets 30.12 and 
227.43(1)(b), Stats, and m  accordance with the foregoing Fmdmgs of Fact, to issue a permit for 
the mamtenance of satd structure subject to the condtttons spectfied. 

10 The project is a type III actron under sec. NR 150 03(8)(f)4, W IS Adm. Code 
Type III actions do not requtre the preparatton of a formal environmental Impact assessment 
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ORDER 

RJD Equity LLC shall remove the extstmg “T”-shaped pter placed for the benefit of the 
umt owners of Clearwater Estates Condommtum Assoctation on the bed of Jordan Lake wtthm 
45 days of thts order. After removal of the existmg pter and compliance wtth the condtttons set 
forth tn the followmg pet-m& the Clearwater Estates Condomrntum Associatton may place and 
maintain a pier in accordance with the condttions of the permit 

PERMIT 

AND THERE HEREBY DOES ISSUE AND IS GRANTED to the Clearwater Estates 
Condomnnum Assoctatton a permrt under sec. 30 l-, 7 Stats., for the constructton of a structure as 
descrtbed tn the foregoing Fmdmgs of Fact, subJect, however, to the condttions that 

1. Clearwater Estates Condommmm Assoctatton shall obtam an ownershtp m terest 
m  ripurtan property prior to the consttuctton of the petnutted pter and the permit shall be issued 
to Clearwater Estates Condomimum Assocratton. 

2 The authortty herem granted can be amended or rescinded tf the structures 
become a maternal obstructton to navtgatton or become detrImenta to the pubhc Interest 

3 The permtttee shall warve any ObJectton to the free and unhmtted mspectron of 
the premtses, site, or facihty at any ttme by any employe of the Department of Natural Resources 
for the purpose of mvesttgatmg the constructron, operatton, and mamtenance of the project. 

4. The permtttse must tmmediately seed and mulch or rtprap any area where topsotl 
ts exposed durm,o constructton to prevent sot1 from being eroded and washed m to the waterway 

5. The permittee must notify the Water Marqement Specialist, at the W isconsm 
Raptds Service Center, 473 Grtftith Avenue, W tsconsin Raptds, W rsconsin 54494, (715) 421- 
7815, in wrttmg at least five days before startmg the proJect and again five days after completmg 
It. 

6. The permittee may construct a “T”-shaped pier up to six feet wade and extendmg 
55 feet into Jordan Lake with the bar of the “T” no wider than 65 feet The permrttee can 
construct additional finger peers along the base of the “T” to mcrease the number of shps on the 
pter as long as the pier 1s no wader than 65 feet at any point and the total number of shps does not 
exceed stxteen 

7. The permittee shall obtain any necessary authority needed under local zoning 
ordmances and from the U S Army Corps of Engmeers 

8. Thts permtt does not authorize the placement of mooring buoys at thts locatton 
wtthout modificatron of this permtt. 
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9 All canoplcs or boat shelters must comply wth the standards m  Ch. NR 326, W IS 
Adm. Code In pxncular, canopies and boat shelters may not have sldc drops 

10. The permittee shall locate the pier m  comphance wth sec. NR 326.07(3), W IS 
Adm Code. 

11. This permlt granted herein shall expire three years from the date of this decwon, 
If the structures are not completed before then 

12 A copy of this permit shall be included as part of the Clearwater Estates 
Condominium documents and filed with the Adams County Regster of Deeds to ensure that 
potential purchzwrs of umts m  Clearwater Estates Condommlum are aware of these Itmltatlons 
and restrtctlons Proof of filmg wth the Register of Deeds shall be prowded to the Department. 

13. Acceptance of this permit shall be deemed acceptance of all condmons herem 

This permlt shall not be construed as authority for any work other than that specifically 
descrtbed herem. 

I Dated at Madison. W lsconsm on November 17, 1999 

STATE OF W ISCONSLN 
DIVISION OF HEARLNGS AND APPEALS 
5005 Umversity Avenue, Suite 201 
Madison, W lsconsm 53705-5400 
Telephone (605) 266-7709 
FAX (605) 267-2744 

BY -7%LLQf * CCCZGT 
MARK J. KAISER 

ADMINISTRATIVE LAW JUDGE 



NOTICE 

Set out below I a 1~ of nltcrnattvc methods awlablc to pcr\on\ who may dcwc to 
obtam revwv of the attached declslon of the Adnmustrattvc Law Judge Ttxs nottcc 15 prowdcd 
to msure compltance wth sec. 227.45, Stats , and sets out the rtzhts of any party to this 
proceedm: to petItIon for rehexm g and adnumstrattve or JU~ICI~I rewew of an adverse declslon 

I Any party to thts proceedmg adversely affected by the decwon attached hereto 
has the right withm twenty (20) days after entry of the decision, to petition the secretary of the 
Department of Natural Resources for revtew of the decision as prowded by W~constn 
Admuustratlve Code NR 2 20. A petmon for review under ttus sectlon IS not a prerequtslte for 
Judlclal rewew under sets 227.52 and 227 53, Stats 

2 Any person agrIeved by the attached order may wthm twenty (20) days afrer 
serwce of such order or declston file wth the Department of Natural Resources a wrItten pettrlon 
for rehearm: pursuant to sec. 227 49, Stats Rehearm: rnJy only be granted for those reasons wt 
out m set 227 49(3). Stats A pewon under thts section 15 not a prerequlslte forJudlclai rewe\s 
under sech 227.52 and 227 53. Stats 

3 Any person ag:rwed by the attached drclslon which adversely affects the 
sub,tnntl~l tntereyts of such person by actIon or lnact1on aitirmatl\e or nc+u~\c in form 13 
entltisd tOJudlclsl revwv by film! a pelltion therefor m accordance with the provlhlons of set 
227 52 and 227 53, Stats Saud petItton must be filed wtithln thmy (30) d.is after scrwce of the 
agency decwon sought to be rcwewed If a rehrarms I> requested as nored tn paragaph (2) 
above. any pany seekm:JudlClal revwv shall serve and file II pctitlon for rex w.w wIthIn thtrry 
(30) days after ser\ Ice of the order dtsposm: of the rrheJrm2 appl~atton or 5~ tthtn thmy (30) 
days after final dtsposltlon by operatton of law Since the d-xlslon of the Admmtstr,m\e L~I\\ 
Judzr m the attached order I\ by Ia\\ a dsclston of the Dep.“-rment of Natural Rebout-ceb. an> 
petItIon forJudlclnl revwv sh.111 n&w the Dcpxtmrnt of Xu’,nural Resource, ah the respondent 
Persons drsmn: to file forJudtcial re\ lew are advlhed to closely examine all provlhlons of sccb 
227 52 and 227 53, Stats , to Insure strict comphance wth all Its requxemcnts 


